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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
                    Case No. 04-43221 RJK

Paul Jerome Johnson and
Barbar Sue Johnson,

Debtors.
______________________________________________________________________________

OBJECTION TO CONFIRMATION
______________________________________________________________________________

1. CitiCapital Commercial Corporation, f/k/a Associates Commercial Corporation

("Creditor"), a secured creditor of Debtors herein, makes this objection to the confirmation of the

Debtor's proposed  Chapter 13 Plan.

2. This objection is filed pursuant to Bankruptcy Rule 3020(b), Local Rules 604 and

1202, and Creditor requests this Court to enter an order denying confirmation of Debtors’

proposed  Chapter 13 Plan (the " Plan").

3.  The Debtors voluntarily filed a petition commencing this case and the case is now

pending in this Court.  This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§

1334(a) and 157(a), 11 U.S.C. § 1325 and applicable rules.  This matter is a core proceeding.

4. Hearing on Confirmation of the  Plan is scheduled for August 19, 2004, at 10:30

a.m., before the Honorable Robert J. Kressel in Courtroom No. 8 West at United States

Courthouse, 300 South Fourth Street, Minneapolis, Minnesota, or as soon thereafter as counsel

may be heard.

5. Any objection to the relief requested herein must be served and filed not later than

10:30 o'clock a.m., on August 18, 2004 (excluding Saturdays, Sundays and holidays), which is

24 hours before the time set for the hearing.  UNLESS A RESPONSE OPPOSING THE
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MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A

HEARING.

6.   Creditor is a secured creditor of the Debtors herein.  Pursuant to a Note and

Security Agreement, the Debtor is indebted to Creditor in the amount of $14,219.80.  The Note

and Security Agreement is secured by (the “Equipment”):

1 Melroe Bobcat Model 763 S/N 512238708, 1 Melroe Auger Model 15 S/N
__________,

Rubber Tracks, Extension and Bits

A copy of the Note and Security Agreement is attached hereto as Exhibit A.

7. At the time the Petition was filed, Debtors were delinquent under the terms of the

note.  The Equipment is depreciating in value.

8. The Debtors’ Plan makes no provision for Creditor.  Creditor is not scheduled in

the bankruptcy.  

9. The value of the Equipment is $13,330 as per the attached Exhibit B. 

10. If testimony is necessary as to any facts relevant to this motion, Jonya Chism,

CitiCapital Commercial, 250 E. John Carpenter Freeway, 4 Decker, Irving, TX 75062, will

testify behalf of Creditor.

WHEREFORE, Creditor respectfully requests this Court to enter an order denying

confirmation of the Debtors’ proposed plan and such other further relief as is just and equitable.

Date: August 17, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen 
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)

Attorneys for Creditor
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
                    Case No. 04-43221 RJK

Paul Jerome Johnson and
Barbar Sue Johnson,

Debtors.
______________________________________________________________________________

MEMORANDUM OF LAW
______________________________________________________________________________

This Memorandum of Law is submitted in support of the Objection to Confirmation filed by

CitiCapital Commercial Corporation ("Creditor").

FACTS

Creditor is a secured creditor of the Debtors herein. Pursuant to a Note and Security

Agreement, the Debtors are indebted to Creditor in the amount of $14,219.80.  The Note and

Security Agreement is secured by (the “Equipment”):

1 Melroe Bobcat Model 763 S/N 512238708, 1 Melroe Auger Model 15 S/N __________,
Rubber Tracks, Extension and Bits

At the time of the Petition, Debtors were in arrears in the contract payments.   The Equipment

is depreciating.  The Debtors’ Plan makes no provision for Creditor.  Creditor was not scheduled in

Debtors’ bankruptcy schedules.  The value of the Equipment is $13,330.00. 

DISCUSSION

The Debtors’  Plan does not adequately protect Creditor because the Plan makes no provision

for the debt to Creditor.  The correct standard of valuation is “replacement value”which is the cost

of a like asset for the same proposed use.  Associates Comm’l. Corp. v. Rash, 520 U.S. 953, 117
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S.Ct. 1879,138 L.Ed. 148 (1997). Creditor values the Equipment at $13,330.  The retail value reflects

the cost incurred to obtain a like asset for the same proposed use.

WHEREFORE, Creditor respectfully requests this Court to deny confirmation of Debtors’

proposed  Chapter 13 Plan.

Date: August 17, 2004. FOLEY & MANSFIELD, P.L.L.P.

By /s/ Ruth E. Honkanen
Thomas J. Lallier (#163041)
Ruth E. Honkanen (#175924)

Attorneys for Creditor
250 Marquette Avenue, Suite 1200
Minneapolis, MN 55401
(612) 338-8788



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
                    Case No. 04-43221 RJK

Paul Jerome Johnson and
Barbar Sue Johnson,

Debtors.

VERIFICATION

I, Jonya Chism, of CitiCapital Commercial Corporation, declare, under penalty of perjury,

that the foregoing is true and correct to the best of my knowledge, information and belief.

Executed on: __________, 2004 Signed: __________________________________
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

______________________________________________________________________________

In re: Chapter 13
                    Case No. 04-43221 RJK

Paul Jerome Johnson and
Barbar Sue Johnson,

Debtors.
______________________________________________________________________________

ORDER
______________________________________________________________________________

This matter came before this Court for confirmation of the Debtors’ Chapter 13 Plan of

Reorganization.  Appearances were noted in the record.  Based upon all the files and records, the

Court makes this Order pursuant to the Federal Rules of Bankruptcy Procedure.

IT IS HEREBY ORDERED, That confirmation of the Debtors’  Chapter 13 Plan is denied.

Dated:  _________________ _____________________________________
Robert J. Kressel
United States Bankruptcy Judge
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